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Arising out of Order-In-Original No ._ 12-13/AC/DEMAND/16-17__Dated: 09/15/16

issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad-II

T 3 qreRaafaar &1 J18 vad 9ar (Name & Address of the Appellant/Respondent)

M/s Gujarat Metal Industries
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in th= following way:

AR WRHR T LAHETOT e ¢
Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan De=p Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of t1e following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

aﬁmwa&v&mwzﬁw$ﬁwvﬁa@a}%€maﬁnﬁ%aﬁv@mwm
g7 ud | @ gaee g, afier & g1 WIRG O W AT 918§ faw st (H2) 1998

T 100 ERT Fged by 7Y &)

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed: by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. : ‘ ‘
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The above applicationvs'hal] be made in duplicate in Form'No. EA-8 as specified under
"Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which

the order sought to be appealed against is communicated and shall be accompanied by

two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a .

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. ' .
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" The revision: applicatioﬁ shall be accompanied by a féé of .Rs.200/- where the amount

involved is Rupees One Lac or less and Rs.1,000/- where the amount.involved is more
than Rupees One Lac. ' '
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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1 016.1in case. of appeals otherthan as mentioned in para-2(i) (a)above. -
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to:- -
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" the special:Bench of Custom, Excise & Service Tax Appellate Tribunal of West.Block

No.2, R.K. Ptiram, New Delhi-1 in all matters relating to classification valuation and. |
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To the west: regional bench. of Customs, Excise & IService Tax Appellate Tribunal |
- (CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad :'380
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The appeal to the Appellate Tnbunal shall be filed ini quadruplicate in form EA-3 as

prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and- shall- be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,

A, Rs.5,000/- and Rs.10,000/- where -amount of duty / penalty / demand / refund is upto 5

Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ' '
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In case .of the order covers a number of order-in-Original, fee for each O.1.0. should be

paid in the aforesaid manner. not withstanding the fact that the one appeal to the

Appellant Tribunal or. the one appllcatlon to the Central Govt. As the .case may be, is
filled to avoid scriptoria work if excrsmg Rs. 1 lacs fee of Rs.100/- for each.’
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One copy of application or O. l 0. as the case may . be, and the order of the adjournment

authority shall a court fee stamp of Rs.6.50 paise as rrescribed under scheduled- lrtem
of the court fee Act, 1975 as amended. ,
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Attention in invited to the rules covering these and othe~ related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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IqU '% I(Sectlon '35 F of the ‘Central Exmse Act, 1944 Sectron 83 & Sectlon 86 of the Finance Act,
1994) _
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For an appeal to be flled before the CESTAT, 10% of the Duty & Penalty confrrmed by

the Appellate Commrssmner would have to be pre-deoosited. It may be noted that the.

- pre-deposit is @ mandatory condition ifor filing appeal oefore CESTAT. (Section 35 C (2A)
‘and 35 F of the Central Excrse ‘Act; 1944 Sectlon 83 & Section 86 of the Finance Act, 1994)

~ Under Central Excise andiSérvice Tax, “Duty demanded” shall mclude

(i) - amount determined under Section 11 D;
(i) - amount of erroneous Cenvat Credit taken
(i) amount payable under Rule 6 of the Cenvat. Credlt Rules
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In view of above an appeal agalnst thls order shall lie before the Trlbunal on payment of 10%- |
of the duty demanded where duty or duty. and penalty are in dlspute or penalty, where penaltyj;

alone is in dispute.” : o
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F.No. V2(BSS)75/STC-111/16-17

ORDER-IN-APPEAL"

M/s Gujarat Metal Industries, 480/2, Sidheshwari Estate, Nr.-Telephone
Exchange Building, GIDC, Naroda, Ahmedabad 382 330 (henceforth, “appellant”) has
filed. the present appeal against the Order-in-Original Na.12-13/AC/DEMAND/16-
17 dated 15.9.2016 (henceforth, “impugned order”) passed by the Assistant

Commissioner, Central Excise, Div-, Ahmedabad-II (henceforth, “adjudicating

- authority”).

~22  The facts giving rise to the present appeal, in brief,'are as follows. The
appellant, a manufacturer of Cold Rolled Stainless Steel (SS) Pattas/ Pattis, was
discharging duty liability under compounded levy scheme as notified vide
Notification No.17/2007-CE(NT) dated 1.3.2007 (henceforth, “said notifi ication”).
One of the FIVE Cold Rolling Mills (CR Mills) installed in the factory of appellant
remained closed during two intervals of three months each, i.e., for Feb-Mar-Apr
2015 and Jan-Feb-Mar 2016, being dismantled for repairs & maintenance, and for
the reason that one CR Mill was out of production during the stated period,
appellant paid the central excise duty for FOUR Mills only. Revenue did not agree
with reductlon in duty payment on account of such a closure of Mill as, according to
.revenue, the said notification did not provide for any abatement of duty in such a
situation. Therefore, following two show-cause notices were issued for recovery of
duty not paid -

-Show Cause Notice No. Date Amount of | Period of demand

demand
F.No.V/16-05/Dem/Gujarat Metal/15- | 3.8.2015 Rs.1,21,200 | Feb-Mar-Apr 2015
16
F.No.V/16-01/Dem/Gujarat Metal/16- | 4.5.2016 | Rs.1,20,000 | Jan-Feb-Mar 2016

2.1 Both the show cause notices were deéided in a common order, i.e,, i'mpugned
order and the adjudicating authority confirmed the duty demands as well as
demands of interest thereon. Penalty equal to ten percent of demand amounts was
also imposed on the appellant. The impugned order is under challenge in the

present appeal.
3. The main grounds of appeal taken by the appellant are as follows -

3.1  Appellant contends that no duty is payable for the period when machlne Was {z« 1’
2 \ e
dismantled and in support of this argument, appellant has relied on Rajasthan» nghw QJ

Court’s decision in the case of Collector of Central Excise, Jaipur-II v. ]uplter ¢

O

17 O




F.No. V2(BSS)75/STC-111/16-17

" Industries [2006 (206) ELT 1195 (Raj.)], wherein, as per appellant, it was held that

no duty is payable for the period when machine was not installed/ operated.

3.2 Appellant submits that the central excise is payable on production and when
there is no production due to non-existence of machine, there cannot be any duty
liability. The appellant has quoted the decision of Delhi Tribunal in the case of Acme
Industries v. Commissioner of C.Ex., Jaipur-Il [2011(269) ELT 523(Trib.-Del.)]

3.3  As per appellant, the earlier provisions of rule 96ZA to 96ZGG of the Central
Excise Rules, 1944 as they existed during the period prior to 28.6.2001, are in pari
material with the provisions of Notification No.17/2007-CE(NT) (which superseded
the Notification No.34/ 2001-CE(NT) and therefore, Rajasthan High Court’s decision

‘in Jupiter Industries case is applicable.

3.4  With regard to penalty imposed under rule 25, appellant has stated that
ingredients of section 11AC are not present in the case, hence rule 25, which is

subject to section 11AC, is not applicable.

4. A personal hearing was held on 14.9.2017, wherein Shri Harshad Patel,
Advocate represented the appellant and reiterated the grounds of appeal. He made

additional submissions and also supplied case-law citations.

‘5. I have carefully gone through the facts of the case and grounds of appeal. The.

issue to be decided is whether Notification No.17/2007-CE(NT) governing the
compounded levy scheme for SS Pattas/ Pattis allows the abatement of duty in a
situation where one CR Mill, out of five remained dismantled and hence out of
production for certain time period. It is pertinent to mention that there is no dispute
with regard to closure of CR Mill and also about the fact that closure was in

department’s knowledge.

5.1 The appellant, in support of his arguments, has heavily relied on the

Ra]asthan High Court’s decision in the case of Collec’cor of Central Excise, Jaipur-Il v.

Jupiter Industries [2006 (206) ELT 1195 (Raj.)]. This dec1510n was rendered in the

context of compounded levy scheme governed by the prov151ons of rules 96ZA to
96ZGG of the erstwhile Central Excise Rules, 1944. Similarly, Delhi Tribunal’s
decision in the case of Acme Industries V. Commissioner of C.Ex., Jaipur-lI

[2011(269) ELT SZB(Trib.-Del.)] relied upon by thei appellant dealt with the

identical issue in the context of Notification No0.34/2001-CE(NT), which came to be - .
rescinded by Notification No.17/2007-CE(NT). Thus, both these decisions are not on,

the Notification No.17/2007-CE(NT).. | |




F.No.V2(BSS)75/STC-11/16-17.

5.2  On the other hand, CESTAT, Ahmedabad, which is the jurisdlctional Tribunal
in the present matter, has given a decision in the case of Sethi Metal Industries v.
| ‘Commissioner of C.EX,, Ahmedabad [2013(294) ELT 603(Trib.-Ahmd.)] denying the
beneﬁt of any abatement of duty with respect of a rolling mill remained closed for
two months. Hon’ble Tribunal in this case has not applied the ratio of the
judgements relied by the appellant (in that case) on the ground that the same were
pertaining to rules 96ZA to 96ZGG of erstwhile Central Excise Rules, 1944.
Therefore, relying on this decision of the Tribunal in Sethi Metal Industries case, I
hold that said notification allowed no abatement of duty until the whole factory
ceased to work and accordingly, relief claimed by the appzllant is not permissible in

the compounded levy scheme governed by Notification Nc.17/2007-CE(NT).

_5.3' With regard to penalty imposed under rule 25 of the Central Excise Rules,
2002, appellant has contended that penalty under this rule cannot be imposed in
absence of the ingredients mentioned in section 11AC of the Central Excise Act,

1944. This is not true because w.e.f 14.5.2015 the provisions of section 11AC(1) (@)

O

are applicable to the cases not involving fraud, suppress:on of facts, etc. Thus, rule
25(1), subject to section 11AC(1)(a), provides for imposition of penalty in the cases
of other than those involving fraud, suppression of facts, etc. Therefore, this part of

the impugned order also does not require any interference.
6. - Inview of aforesaid discussion, the appeal is rejectad.

7. 'ﬁrﬁaﬂaﬁmaﬁlaﬁrﬂémwmwﬂaﬂaﬁamm%l |

The appeal filed by the appellant stands disposed cf in above terms.

Gﬁ\a\\/\'\/) | Q

(3T 2R
FEIT & 3T (314Te4)

Date:
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(Sa al Hudda) -

Superintendent, Central Tax (Appeals)
Ahmedabad

By R.P.AD.
To,

M/s Gujarat Metal Industries, 480/2,
Sidheshwari Estate, Nr.-Telephone Exchange Building,
GIDC, Naroda, Ahmedabad 382 330 -
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Copy to:
1. The Chief Commissioner of C
2. The Commissioner of Central Tax,
3. The Additional Commissioner, Centra

4, The Asstt./Deputy Commissioner, Céntral Tax,

ﬁuard File.

6. P.A.

entral Tax, Ahmedabad Zone.

Ahmedabad North. !

1 Tax (System), Ahmedabad South.
Division-I, Ahmedabad North.







