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Arising out of Order-In-Original No ._12-13/AC/DEMAND/16-17_Dated: 09/15/16

issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad-II

3141e>1ctic=O/sifc-lc:11e;'t 'cfiT affJ-1" m traT (Name & Address of the Appellant/Respondent)

Mis Gujarat Metal Industries
~~ '$ti" ~ 3-TI?;"~r * 3ffic'ITGf ~ ~ t m · % '$ti"~r <fi' i;mt~ ;;fRr

'iiR'IN 'JN~~at 3r4tr nr uta=UT 3la TIT # +nT t I.:> .:>

Any person an aggrieved by this Order-in-Appeal may file a1 appeal or revision application, as
the one may be against such order, to the appropriate authority in th:i following way:

m«r~ cfiT~lrflJT 3ITTfciaf :
Revision application to Government of India:

(1) (cfi) (@) #4tr 3nr era 3rf@,fez1Gr 1994 cfil" tm 3RR1 ;;fRr 'iiR'IN algmi h aR ii qat#a
'lITTT cfi)- 39"-'cl'Rf <fi'~tft,q; a 3iaia sctarwr3la 3rftc fra, 3Ta Tar,fa zinrzr , larva.:> .:> .

fa3mar, alf #if, sitar tr saa,ir mi,m fee#-1 10oo1 cfi)- <ffi" ~~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan De3p Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of tie following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) znfe m #t gr a ma sa gr art * fcl:R:fl" a:is1{a u{ <TT 3-ra=<r cf>R@il ~ <TT fcl:R:fl"
sisran aw aisrarr k m sk mi , zn fas#rsisra zmr sis i ark % fcl:R:fl" cfil{lillai

zr fcl:R:fl" a:iSl{d II k st m #t var a za <& st] .
.:>

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(m) :m'{ct h az fat~ m ~r * Fa-llfiRkt 'J=lTI>f tR <rr "JTTN <fi' fclfa-lJ-1101 di"~ ~~.:>
act m R 3g1ad era # Raz a ma ii sit ma h az fa#z zr qr 2ffa ? 1



---2---

(c) In case of goods; exported outside India export to Nep1al or BhLJtan, without payment of
duty.

3TTWI \-lc91c{.-J c#r "\-l"~~~-~ cB" -~ \JIT ~~-~ c#r ~ % atJx ~-~ '11T ~-
mxr -~ frl<F£ cB" ~~ ~. 3TCflc;r _ cB" .TI"Rf tJTfur m ~- "CR m met" l1 fclm~ (.=f.2) 1998

tITTT109TI"Rf~·fcpq 7N"ITTI

(d)

(1)

Credit of any· duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~ \-lc91ct.-J;~ (3TCflc;r) P!llfllclct"i, 2001 cB" fri<Ff 9 a aiaf Raff&e qua in gg-8 l1 at ufzii
ll, )fa amt a uf smr )fa f#fa 4m a ft {er-3rr y sfta ~- c#r crr-crr
,fit mrr fr 3n4a hut st afgl Ur# Tr 4Tar z. cnf :!'Le.!.!~~~ cB"~ tITTT 35-~ l1
mTfur tCi" cB" -~cB" "fl¥ cB" Wl?-T lsr--o arar #t ,f ft itft a1Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by 0
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy ofTR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEV\, 1944, under Major Head of Account.

(2) RfclGJ.:i ~· cB" ml?-T ursf vie+a m vq ala qt a wk a et it nq? 2oo/- t&m :fffiR
ft ung a#ti Graf icaava ala a Gant st it 1ooo/- c#r t&m :f@R c#r~I ·

! .

The revision; application shall be accompanied by a fee of ,Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

#tar zgen, ha sari zyca vi hara ar9lat1nnf@awa fa 3rf)e­
Appeal to Custom, Excise, & Service TaxAppellate Tribunal.

(1) ah saran yea st@fr, 1944#l tITTT: 35-ti"/35-~ sin«fa--
Under Sectidn 358/ 35E of CEA, 1944 an appeal lies to::~ Q

(cp) cl◄ITcfj'{UI 'i<:>ilicb.-J ~~ wfr~- v4tar yen, tuqr«a yea vi hara an9l#tr in@rvr
at fats 4fest de sit# i. 3. 3TN. #. gm, n{ Rec# at ya .·

(a) · the speciat·8,ench of Custom,. Excise & Service Tax AppeHate Tribunal of West Block
No.2, H.K. P11ram, New Delhi-1' in all matters relating to classificationvaluation and.

(m) \-l@fB:!Rslct ~Ri8ct 2 (1) cp l1 m~- cB" 3™ c#I- ~; · 3T9JcYIT cB" fi" l1 fl ~. ~
6layc vi hara 3rfltzt nrzn@raw (ftR:tc) c#r~!~~. 31!5'-lctliillct l1 3TT-20, ~
}ea sRuaqrus, tau +u, 3Ila4Ia--380016.

To the west: regional benph. of C_ustoms; Excise & jService Tax Appellate Tribunal .
(CESTAT) at:O-20, New·MetalHospital Compound, Meghani Nagar, Ahmegabad_: 380
016. in case.of appeals other than as mentioned in para~2(i) (a)·above. . ,,"·?1 ••i\_-
·; :-,

k#tr an=a ggca (r#) Para81, 2oot #t rrr o sifr qua sy-3 # feuffafapzij:
rf#hi =nrznferal; al nu{ srfl# fs sr4ta fg ·rg ram ha 4Rf feet life gja;;
at i, ansst iir si cmat mar u+fa sq s arr znrsi n ?& asi ug «ooo/2i#a #fl
sf sst snrazgcer mi, nus 6 iisit ca·rrn rnr g4#fr rg s rs u soff"aeiit
6T; 5ooo/- #la ?aft z)ft1 iusi sir irn at in, ans#l ir sit amrrz ·rzir @iifsje so
~<TT~ "G'lllcIT t cffiT~ 10000/- ffi~ oT<fr I clft ffi Xi61lJcfj qfG-ix-cl'< cB" ".-JFf ~

(2)

(b)



.aif#a a rs a ? vier at urt\ I rrren a fa#t =if r4Ra tr aa #6t
~ cnr "ITT "\JJm \iCR'f~ c#I" tfto ft-e:m t I

The appeal to the Appellate Tribunal sball be filed in; quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 arid shall - be
accompanied against (onewhich at least should be accompanied by a fee of Rs.1,000/-,

. Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situati3d. ·

In case .of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excis_ing Rs. 1 lacs fee of Rs.100/- for each.·.

•.·•··

0 (5)

One copy of application or 0.1.0. as the case may be, and the _order of the adjournment .
authority shall a court fee stamp of Rs.6.50 paise as ~re.scribed under scheduled-r item·
of the court fee Act, 1975 as amended. ·

za sit #if@r mii at Rjaur a cf@ ·frm'm c#I" ail ft znra arnffa fszut sra & uit fl zyee,au saran gen vi hara a7fl4ta nrznrfrai (ar4ff@)) fr, 1gs2 # ff@a &1

Attention in invited to the rules covering these and.othe~ related matter contended in the
Customs, ·Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

(6) «fr zyca, tu snan zyca gi @aia r4ltr =znrarawr (free), 4 r4cat #ira
a4car iiar.(Demand) yd is (Penalty) pl 10% qa srm #ar 3f@art?& tzrifa, 3rf@r#arrqa 5rm 1o#ls
au & 1(section 35 F of the Central_ Excise Act, 1944, Section 83 & Section 86 of .the Finance Act,

1994)

a.4rzr3n eras 3th taraa 3iaai, anf@ztw "aacr#in"(Duty Demanded) ­
(i) · (SJctio1i)m11D~~~trni;
(ii) ~crr(ilc=n=ra=tck~~WI;
(iii) hr4z4fez fr#it# fer 6hazer if@.

> zrqasrwr ifarar4la' ii izt qa srmn #tarri,3rt'atRr aw afpa ra acrfrsrre.

For an appeal to be filed before the GESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be_ pre-deoosited. _It may be noted that the.

• pre-,deposit is a mandatory condition:.for.filing appeal oefore CESTAT. (Section 35· c .(2A)
and 35 F of the, Central ExciseAct;·1944, Section 83 & Section 86 of the Finance _Act, 1994)

Under Central Excise and1Service Tax, "Duty demanded" shall include:·
· (i) _: amount determined under Section 11 D; . ·

(ii) amount of err.oneous ce:nvat Credit taken;
(iii) amount payable under. Rule 6 of the Cenvat Credit Rules .

. z caaf k ,zr 3er ah uf arr ifawr a ma si yeas 3rarer ereas zr avfagt at ir fa
·'a'J1!' ~~ t- 10% 9rmITif "CR" at srzi tar av faala t ail' avs h 10% Giraw #ts aft el.::, .:J . . . · i ! 2 · . - :· -~ ·.•.· ... . _..,, .. - - .

In view of above,. an appeal against this order shall lie before the Tribunal on payment 'of10%
of the duty demanded where dutyj or duty an.d penalty are m dispute, or penalty;, where penalty,
alone is in dispute." · i · ·· · · ·. _. /:.~/

-.7·--~-~~--/. ..,,..,;?
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-. F.No. V2(BS)75/STC-III/16-17

ORDER-IN-APPEAL

M/s Gujarat Metal Industries, 480/2, Sidheshwari Estate, Nr.-Telephone

Exchange Building, GIDC, Naroda, Ahmedabad 382 330 (henceforth, "appellant") has
filed the present appeal against the Order-in-Original Na.12-13/AC/DEMAND/16-

17 dated 15.9.2016 (henceforth, "impugned order") passed by the Assistant

Commissioner, Central Excise, Div-I, Ahmedabad-11 (henceforth, "adjudicating

authority").

0

0

Show Cause Notice No. Date Amount of Period of demand

demand

F.No.V/16-05/Dem/Gujarat Metal/15­ 3.8.2015 Rs.1,21,200 Feb-Mar-Apr 2015

16

F.No.V/16-01/Dem/Gujarat Metal/16­ 4.5.2016 Rs.1,20,000 Jan-Feb-Mar 2016

17

..
the reason that one CR Mill was out of production during the stated period,

appellant paid the central excise duty for FOUR Mills only. Revenue did not agree

with reduction in duty payment on account of such a closure of Mill as, according to

.revenue, the said notification did not provide for any abatement of duty in such a

situation. Therefore, following two show-cause notices were issued for recovery of

duty not paid ­

2. The facts giving rise to the present appeal, in brief, are as follows. The

appellant, a manufacturer of Cold Rolled Stainless Steel (SS) Pattas/ Pattis, was

discharging duty liability under compounded levy scheme as notified vide

Notification No.17/2007-CE(NT) dated 1.3.2007 (henceforth, "said notification").
One of the FIVE Cold Rolling Mills (CR Mills) installed in the factory of appellant

remained closed during two intervals of three months each, i.e., for Feb-Mar-Apr

2015 and Jan-Feb-Mar 2016, being dismantled for repairs & maintenance, and for

2.1 Both the show cause notices were decided in a common order, i.e., impugned

order and the adjudicating authority confirmed the duty demands as well as

demands of interest thereon. Penalty equal to ten percent of demand amounts was

also imposed on the appellant. The impugned order is under challenge in the

present appeal.

The main grounds of appeal taken by the appellant are as follows ­
...>·.,

a5 g>oRa "2#,s
3.1 Appellant contends that no duy ts payable for the period when machielas, ?j4
dismantled and in support of this argumentappellant has relied on RajasthanHigh..:_.fj

Court's decision in the case of Collector of Central Excise, Jaipur-II v. Jupit~r :; ;;·.~··

3.
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Industries [2006 (206) ELT 1195 (Raj.)], wherein, as per appellant, it was held that

no duty is payable for the period when machine was not installed/ operated.

3.2 Appellant submits that the central excise is payable on production and when

there is no production due to non-existence of machine, there cannot be any duty

liability. The appellant has quoted the decision of Delhi Tribunal in the case of Acme

Industries v. Commissioner of C.Ex., Jaipur-II [2011(269) ELT 523(Trtb.-Del.)]

3.3 As per appellant, the earlier provisions of rule 96ZA to 96ZGG of the Central

Excise Rules, 1944 as they existed during the period- prior to 28.6.2001, are in pari

material with the provisions of Notification No.17/2007-CE(NT) (which superseded

the Notification No.34/2001-CE(NT) and therefore, Rajasthan High Court's decision

in Jupiter Industries case is applicable.

3.4 With regard to penalty imposed under rule 25, appellant has stated that

ingredients of section 11AC are not present in the case, hence rule 25, which is

subject to section 11AC, is not applicable.

4. A personal hearing was held on 14.9.2017, wherein Shri Harshad Patel,

Advocate represented the appellant and reiterated the grounds of appeal. He made

additional submissions and also supplied case-law citations.

5. l have carefully gone through the facts of the case and grounds of appeal. The.

issue to be decided 'is whether Notification No.17/2007-CE(NT) governing the

compounded levy scheme for SS Pattas/ Pattis allows the abatement of duty in a

situation where one CR Mill, out of five remained dismantled and hence out of

production for certain time period. It is pertinent to mention that there is no dispute

with regard to closure of CR Mill and also about the fact that closure was in

0 department's knowledge.

5.1 The appellant, in support of his arguments, has heavily relied on the

Rajasthan High Court's decision in the case of Collector of Central Excise, Jaipur-II v.
Jupiter Industries [2006 (206) ELT 1195 (Raj.)]. This decision was rendered in the

context of compounded levy scheme governed by the provisions of rules 96ZA to

96ZGG of the erstwhile Central Excise Rules, 1944. Similarly, Delhi Tribunal's

decision in the case of Acme Industries v. Commissioner of C.Ex., Jaipur-II

[2011(269) ELT 523(Trib.-Del.)] relied upon by the i appellant dealt with the

identical issue in the context of Notification No.34/2001-CE(NT), which came to be

rescinded by Notification No.17/2007-CE(NT). Thus, both these decisions are not on_,

the Notification No.17/2007-CE(NT). ?
. ;~'-
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5.2 On the other hand, CESTAT, Ahmedabad, which is the jurisdictional Tribunal

in the present matter, has given a decision in the case of Sethi Metal Industries v.

Commissioner of C.Ex., Ahmedabad [2013(294) ELT 603(Tb.-Ahmd.)] denying the

benefit of any abatement of duty with respect of a rolling mill remained closed for

two months. Hon'ble Tribunal in this case has not applied the ratio of the

judgements relied by the appellant (in that case) on the ground that the same were

pertaining to rules 96ZA to 96ZGG of erstwhile Central Excise Rules, 1944.

Therefore, relying on this decision of the Tribunal in Sethi Metal Industries case, I

hold that said notification allowed no abatement of duty until the whole factory

ceased to work and accordingly, relief claimed by the appellant is not permissible in

the compounded levy scheme governed by Notification No.17/2007-CE(NT).

5.3 WIth regard to penalty imposed under rule 25 of the Central Excise Rules,

2002, appellant has contended that penalty under this rule cannot be imposed in

absence of the ingredients mentioned in section 11AC of the Central Excise Act,

1944. This is not true because w.e.f. 14.5.2015 the provisions of section 11AC(1)(a)

are applicable to the cases not inyolving fraud, suppress:on of facts, etc. Thus, rule

251), subject to section 11AC(1)(a), provides for imposition of penalty in the cases

of other than those involving fraud, suppression of facts, etc. Therefore, this part of

the impugned order also does not require any interference.

6. In view of aforesaid discussion, the appeal is rejected.

The appeal filed by the appellant stands disposed cf in above terms.

ar@?
(3ar in)

as.4ta#3rra (3r#ea)

Date:

Attested

#E­
(SanwarmaIudda)
Superintendent, Central Tax (Appeals)
Ahmedabad

ByR.P.A.D.
To,
M/s Gujarat Metal Industries, 480/2,
Sidheshwari Estate, Nr.-Telephone Exchange Building,
GIDC, Naroda, Ahmedabad 382 330

0

0
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Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt./Deputy Commissioner, Central Tax, Division-I, Ahmedabad North.

.Guard File.
6. P.A.
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